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INVESTMENTS IN FRANCE

WHAT IMPACT ON LICENSING AND TECHNOLOGY TRANSFER?

N K
,, .Nf«.u.i - - " - -u 3 T -“A
1IEE o e IR E T
(| mm mmmnin 8 IRAEE T T T
JICW T TN [ BT St o |
I H | B ay L
- | o 2 e ‘s 4




Navigating the French FDI control: figures and trends

Main characteristics of the FDI regulations: criteria

Main characteristics of the FDI regulations: procedure & sanctions

Impact on licensing and ToT - case study

Q&A

G I D E NAVIGATING THE FOREIGN DIRECT INVESTMENT REGULATION IN FRANCE 2




Navigating the French FDI control: figures and trends

Main characteristics of the FDI regulations: criteria

Main characteristics of the FDI regulations: procedure & sanctions

Impact on licensing and ToT - case study

Q&A

G I D E NAVIGATING THE FOREIGN DIRECT INVESTMENT REGULATION IN FRANCE 3




1. FIGURES & TRENDS

In 2023, France remain the most attractive country in Europe for foreign investments (5t year running).

4 2023 Key Figures 4 2022 Key Figures

25 decisions handed down on
applications for authorisation

135 were authorised

ORIGIN OF ULTIMATE INVESTORS IN 2022

QRIGIN OF ULTIMATE INVESTORS IM 2023 65,8;
67.3% 34,2

applications : applications NON-
309 r 32.7+ 325 #4 < PEUEEA
dewn slightly compared to 2022 - N o N sirmilar to the nember in 2021

EU/EEA

INVESTMENTS AUTHORISED UNDER FOREIGH INVESTMENT
SCREENING REGULATIONS IN 2022
INVESTMENTS AUTHORISED UNDER FOREIGN INVESTMENT SCREENING IN 2023 131 70

1 35 60 A transactions subject authorisations

transactions subject including authorisations to foreign investment including  with conditions
to foreign investment subject to : screening
screening conditions (44%)

AUTHORISATHOMNS BY SECTOR
AUTHORISATIONS BY CATEGORY

21.5% it 63.7x =14.8: 23,7% fiF 51,9~ = 24,4+

Inherently Essential infrastructure, Mined

Inherently sensl- N__, Infrastructures, goods mixed : Sz sensitive activities M goods and services
7 tive activitles U

or essentlal services
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2. CRITERIA

Three main and cumulative criteria:

1. An
Investment

g

2. by a
foreign

Investor...
N\

3.ina
sensitive
activity.

S

Art. L. 151-3 and seq. & R.151-1 and seq. French financial and monetary code:

« foreign investment in an activity in France which, even on an occasional basis, participates in the exercise of|
public authority or (...) likely to undermine public order, public security or the interests of national defence or (...,
relates to the research, production or marketing of weapons, ammunition, powder and explosive substances. »
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2. CRITERIA # 1: AN INVESTMENT

b

Criterion 1

An investment

GIDE

Acquisition
of Control

>

10% voting
rights
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2. CRITERIA # 1: AN INVESTMENT

» Sole/ Joint * Since 1 Jan. * No de
control 2024 minimis/
Branch threshold

Acquisition » Direct/ (value,
of control Indirect

revenues,
price,
maturity,
production
capacity,
etc.)
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GIDE

CRITERIA # 1: AN INVESTMENT

* Target
NOT
listed:

v 25% of
the
voting
rights

Target
listed on
a
regulated
market:

v 10% of
the
voting
rights

* Only the
voting rights
existing at
Completion

Future

voting rigths
(Warrants,
covertible
bonds, etc.)
not included
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2.

GIDE

CRITERIA # 1: AN INVESTMENT



GIDE

CRITERIA # 2: A FOREIGN INVESTOR

* Non-French
Person

* Non-French
Entity

* FR
controlled*
by Non-FR

* EU / non-
EU: in most
cases, no
difference

* Except for
10% & 25%
thresholds

* Chain of

control:
Screening
of the
entire chain
of control

(V]:]0)!

One non-
French
elementin
the chain =
foreign

*. « Control » means the holding of majority of shares or voting rights; alternatively,
means the exercise of a decisive influence
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2. CRITERIA # 2: A FOREIGN INVESTOR

Example 1: Chain of control of a Fund

PARENT SAS
(FR)

General Partner
(FR)

Limited Partners

(LPs)

1% DIRECT INVESTOR 99%

Investment Fund
(Lux)
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2. CRITERIA # 2: A FOREIGN INVESTOR

Example 2: Pharma group

scsp
(Luxembourg)
|
| |
SARL SARL
(Luxembourg) (Luxembourg)
Management
[ (Jersey) ] [ (Jersey) ]
Control L T ]
SARL General Partner
(Luxembourg) (Yersey)
' |
Control ]
Fund Fund
(Luxembourg) (Jersey)
[ I |
16.5% ( ) 83.5%
SICAV-RAIF
(Luxembourg)
\ v
s | N\
SARL
(Luxembourg)
\ v
s | N\
Holdco
(Luxembourg)
. v
[ 658
( ] \ 342%
(Luxrrlr?l::ur ) Reinvesting sellers*
\ v
4 | N\
Bidco
(uk)
\ v
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2. CRITERIA # 2: A FOREIGN INVESTOR

| All ownerships are 100% unless otherwise stated |

e ™
(uK)
pS S
[
e ™
(uK)
pS S
|
e N
(u)

sl
=) = =)

' N
Netherlands

- S

g | ™\

DIRECT INVESTOR
(Netherlands)
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3. CRITERIA # 3: A SENSITIVE ACTIVITY

15

Criteria 3

Defence & Critical Critical

Sovereignty Infrastructures

kS

Technologies

.

A sensitive
Activity
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3.

GIDE

CRITERIA # 3: A SENSITIVE ACTIVITY

Defence &

Sovereignty

1.

10.

11.

Weapons, ammunitions, gunpowder and explosive substances, warfare materials and
assimilated items;

Dual-use items and technology;
Classified information;

Security of the information systems exercised, including as a sub-contractor, to the benefit
of an Operator / Facility of Vital Importance (OIV);

Activities operated by companies that have entered into a contract, whether directly or as
a subcontractor, with the French Defence Ministry;

Cryptology goods and services;

Interception of correspondences or capture of electronic data;

Entities licensed to assess and certify the security of information technology systems;
Gambling, except for casinos;

Pathogens or toxic agents and substances or prevention of the adverse health-related
consequences of such use;

Processing, the transmission or the storage of sensitive data.

NAVIGATING THE FOREIGN DIRECT INVESTMENT REGULATION IN FRANCE 16



3. CRITERIA # 3: A SENSITIVE ACTIVITY

1. The integrity, security and continuity of the supply of energy;
2. The integrity, security and continuity of the supply of water;

3. The integrity, security and continuity of the operation of transport services and
networks;

4.  The integrity, security and continuity of the space operations;

5. The integrity, security and continuity of the operation of services and networks
for electronic communications;

6. The operation of the missions of the national police, national gendarmerie,
civilian security services, the security of prisons, public safety, customs and by
the accredited private security entities;

7. The integrity, security and continuity of the operation of OlV;
8. The protection of public health;
9. The production, transformation and distribution of agricultural products;

10. Editing, printing, distribution of political and general information print and
online press services;

11. The integrity, security and continuity of the extraction, transformation and
recycling of critical raw materials.
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3. CRITERIA # 3: A SENSITIVE ACTIVITY

1. The activities of research and development related to the following critical
technologies:

- Cybersecurity;

— Artificial intelligence;

- Robotics;

- Additive manufacturing;

- Semiconductors;

- Quantum technologies;

- Energy storage

- Biotechnologies;

— Technologies involved in the production of low-carbon energy;

- Photonic.

2. The activities of research and development related to dual-use items and
technology listed in Annex | of Parliament Regulation (EC) N° 2021/821 of May 20,
2021,
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NAVIGATING THE FOREIGN DIRECT INVESTMENT REGULATIONS IN FRANCE

Test your knowledge

Target is a French entity or branch ?

/—CD

Transaction is
- an acquisition of control ?
- an acquisition of a business ?
- the crossing of 10% VR ?
- the crossing of 25% VR ?

Investor or chain of control
foreign?

Are the activities of the
Target sensitive?

O®™

Transaction
in the FDI
scope

Transaction
outside the FDI
scope
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3.

Procedure

FORMAL FILING

PROCEDURES AND SANCTIONS

Application flled by the Investor
with the French Treasury

PHASE1
MAXIMUM OF 30 BUSINESS DAYS.

Examination of the investment by the
Interministerial Committee on Forelgn Investment In France
on the basis of three foreign investment screening eligibility criteria

The Investment Is not The Investment Is subject to The Investment Is subject to

subject to prior approval prior approval by the Minister prior approval by the Minister

by the Minister for the for the Economy and an for the Economy and the

Economy. additional examination Is transaction Is authorised
required. without conditions.

PHASE 2
Maximum of 45 business days.

Additlonal examination
by the Interministerial Committes
on Foreign Investment in France

- 0

The transaction Is avthorised The transaction Is The transaction Is refused

by the Minister for the avthorised by the Minister by the Minister, by means

Economy without conditions. subject to conditions In of an explicit decision or
order to safeguard natlonal lack of response following
Interests. Phase 2.

NAVIGATING THE FOREIGN DIRECT INVESTMENT REGULATION IN FRANCE
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3. PROCEDURES AND SANCTIONS

Possible Commitments ‘

e Ca. 50% of clearances (53% in 2022 and 44% in 2023)

FORMAL FILING

* Ensuring continuity and security of French interests
and sensitive information

* Maintain knowledge and know-how in France,
prevent capture of technologies

* Divesting, carve-out a business
« Adapt Target's governance

* Regular reporting obligation
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3. PROCEDURES AND SANCTIONS

The Interministarial Committes on Foreign Investment in France

SAN C TI O N S notes a non-compllance

Making an Failure to comply Full or partial failure Fraudulantly obtaining
unauthorised with the Minister's to obay an order from an authorisation
invastmant conditions the Minister

Analysis of the findings by the French Treasury and
assessment of the planned sanctlon

Letter opening
the adversarial

procedure

Minimum of 15 calendar days

End of the deadline
for the investor to reply

No reply The Investor's observations
from the investor are sent to the French Treasury

!

Final declslon Analysis of the investor's
from the Minister obsarvations
for the Economy

The observations lead
Final declsion to fresh exchanges:

from the Minister
the adversarial procedure
for the Economy continues
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3. PROCEDURES AND SANCTIONS

SANCTIONS

GIDE

Possible Sanctions

Nullity of the transaction
Regularization of a filing

Financial sanctions (2x transaction value; 10% French
target turnover; 5m EUR)

Political sanctions (suspension of voting rights;
appointment of a representative, etc.)

Criminal sanctions (up to 5 yr imprisonment;
exclusion from public procurement, etc.)
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3. PROCEDURES AND SANCTIONS

OTHER ASPECTS

Exemption for intragroup transactions

(/investor and target controlled by same ultimate person)

oL

Procedure Advance ruling possible

Crossing of the 10% threshold

Fast-track simplified procedure (non-objection process, 10
business days)
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4, IMPACT OF FDI ON LICENSING AND ToT: CASE STUDY

Definitions

Licensing is a contractual arrangement that allows one party (the licensor) to grant another party (the licensee) certain
rights to use, exploit, or manage their intellectual property assets.

Licensing can serve several purposes:
v Commercialisation
v' Market Expansion
v" Risk Mitigation
v" Innovation, etc.

sLicensing can take several form:
v' Exclusive
v" Non-exclusive
v' Sole license

Transfer of Technology

* Technology transfer (TT) is a collaborative process that allows findings, knowledge and intellectual property to flow from
creators to public and private users. Its goal is to transform inventions and scientific outcomes into new products and
services that benefit society (source: Wipo)

» Technology transfer is the movement of data, designs, inventions, materials, software, technical knowledge or trade
secrets from one organisation to another.

* TT can cover various forms: licensing, assignment, collaboration, }V, etc.
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4, IMPACT OF FDI ON LICENSING AND ToT: CASE STUDY

Case studies

French Foreign SEnsitive
Case 8 Activities Investment ? Outcome
Target? | Investor? 5
Acquisition by an UK group of a portfolio of
MAs, IP.R.and inventories relating to 11 Y Y Y Y . . FDI clearance
medicines from a French pharma Acg. of a business line

Licensing by a French entity to an Indian
investor of its technology to produce low-

carbon hydrogen Y Y Y Y

. . FDI clearance
Acq. of a business line

The license is exclusive and worldwide

Licensing by a French entity to an Indian N
investor of its technology to produce low- The license is only for
carbon hydrogen in India. Y Y Y India: the Target keeps No FDI
. clearance
) ) ) ) its technology
The license is exclusive only for India unchanged in France
Setting up of a JV (as an entity) in France N No EDI
whose purpose is to conduct R&D on Y Y Y Greenfield is not an clearance
renewable energy eligible investment
Transfer to a Chinese group by an US entity N v No EDI
of a portfolio of contracts entered into the No target Y Y A . .
. cg. of a business line clearance
French Government in France
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YOUR CONTACTS

Jean-Hyacinthe de Mitry

Associé | Partner - Gide Paris
Dispute Resolution | IP-TMT

& +33 (0)1 40 75 29 86
04 mitry@gide.com

Pierre-Antoine Degrolard

Counsel - Gide London
M&A / Corporate

@ +44 (0) 78 5200-6811
> pierre-antoine.degrolard@gide.com

Jonathan Navarro
Avocat | Associate - Gide Paris
M&A / Corporate

& +33(0)1 40752294
D4 jonathan.navarro@gide.com
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